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Divorce Overview
ØCircumstances surrounding a divorce can be hostile, 

friendly, or merely civil.

ØDivorces are emotionally draining.

ØCouples often fail to carefully consider tax 
considerations.

ØTax effects of decisions made will survive long after 
divorce is final
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Divorce Overview
q Team of Divorce Professionals
üAttorney
üTax Professional
üFinancial Advisor
üTrusted Friend

q The four items to advise your client against
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Divorce Overview
q Enormously stressful process – be kind!
q Almost never truly amicable
q The end of one contract and the start of another
üMarital settlement agreement should NOT be signed 

in haste
ü No leverage on key issues once it is signed
ü  If clients cannot agree on key issues…….
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Objectives

• Divorce Issues Checklist & Planning
• Tax Cuts and Jobs Act
• Filing Status
• Name, Address, & W-4 Changes
• Joint & Individual Liability – Innocent Spouse Issues
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Objectives

• Exemptions
• Critical Issues Surrounding Form 8332
• Credits Associated with Dependents
• Alimony and Child Support
• Qualified Domestic Relations Order “QDRO”
• Individual Retirement Arrangements
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Objectives

• Property Settlements
• Costs of Getting A Divorce
• Allocating Estimated Taxes
• Carry-forwards of Capital Loss, NOLs, Charitable 

Contributions, Other Deductions and Credits
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Divorce Issues Checklist & Planning
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Documents for Divorce

q Last Five (5) years of tax returns
q Personal financial statements (include all 

personal belongings/assets)
q Current pay-stubs
q Current retirement account statements
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Documents for Divorce

q Mortgage Loan Documents
q Vehicle Loan Documents
q Credit Card Statements
q Life Insurance Policies
q Student loan documents
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Divorce Issues Checklist & Planning

q Which party to represent.
q Conflict-of-Interest.
q Prenuptial Agreements.
q Joint liability for any taxes owed.
q Payment of Taxes, allocation of estimated taxes, tax 

refunds, carryovers.
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Divorce Issues Checklist & Planning

q Circular 230 states tax professional may not 
represent potential conflicting interest.

q Prepare just one of couple’s tax return
q Prepare neither
q If you feel no conflict, then must obtain consent

v Consent Form on next slide
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Divorce Issues Checklist & Planning
Written Consent to Preparation of Tax Returns

I, ______________________, hereby give consent to Tax Preparer, EA of XYZ Tax Services, Inc. to prepare my jointly filed 20XX Federal and 
State Tax Returns.

I give this written consent to preparation knowing that Tax Preparer, EA of XYZ, Inc. will prepare a joint return with my spouse, 
______________________ whom I am currently in divorce proceedings with.

All information presented to Tax preparer, EA of XYZ, Inc. for the preparation of tax returns will/are in allowance with the current tax 
preparation engagement letter that myself and spouse will/have signed.

If I wish to have the tax returns reviewed by another party, than I will sign a “Consent to 
To Disclose Tax Return Information “ provided by Tax Preparer, EA of XYZ, Inc. so the returns can be released for review.

I hereby give consent, confirmed in writing, to representation by Tax Preparer, EA knowing that representation of one client could directly 
adverse to another client or that there could be significant risk that the representation of one or more clients will be materially limited by 
the practitioner’s responsibilities to another client with the practitioner’s own interest. Also, knowing that the other client is my spouse, 
_________________ whom I am currently in divorce proceedings with.

__________________________________   ___________________
Client      Date
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Divorce Issues Checklist & Planning

q Retirements Accounts.
q Property Settlements.
q Children.
q Effects of Divorce on insurance coverage, policies, 

beneficiary designations, mortgages and other 
debts, financial and estate planning.

q Change passwords
q Change contacts for schools and medical care
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Divorce Tax Planning is Essential

v Imperative first steps is to assemble all 
available information relating to:

q Assets
q Income of every type
q Liabilities
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Divorce Tax Planning is Essential

q Three types of money from a Divorce
ü Property Settlement
q 50 / 50 is NOT always equal

ü Alimony 
v Changes under Tax Cuts and Jobs Act

ü Child Support



Divorce and the Various Tax Implications

Divorce Tax Planning is Essential

q Property Settlement
ü Occur within one year after divorce or separation is 

final
ü Occur up to six years after divorce or separation is 

final if required by divorce or separation instrument
ü Occur more than six years after divorce or 

separation is final if factors show an earlier transfer 
was not feasible



Divorce and the Various Tax Implications

Property Transferred Due to Divorce

If taxpayer transfers… Then taxpayer… And spouse or 
former spouse…

Income-producing property (such as 
an interest in a business, rental 
property, stocks or bonds)

Until date property transferred, 
reports any profit or loss, rental 
income or loss, dividends or interest 
generated or derived from the 
property

After transfer of property, reports 
any income or loss generated or 
derived from the property

An interest in a passive activity with 
unused passive activity losses (PALs)

Cannot deduct their accumulated 
unused PALs allocable to the interest

Increases adjusted basis of 
transferred interest by amount of 
unused PALs



Divorce and the Various Tax Implications

Property Transferred Due to Divorce

If the taxpayer transfers… Then the taxpayer… And their spouse or former 
spouse…

Investment credit property with 
recapture potential

Does not recapture any part of credit Recaptures part of credit if  disposes 
of property or changes its use before 
end of recapture period

Non-statutory stock options and 
nonqualified deferred compensation 
(NQDC)

Does not include any income, gain or 
loss upon transfer

Includes an amount in gross income 
when stock options exercised or on 
payment or availability of deferred 
compensation
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Truly Equal Split

• Lawyers don’t take tax issues into account in property divisions
• Joe and Jean own:
– Stock A – 500 shares, FMV $10,000, cost $8,000
– Stock B – 500 shares, FMV $10,000, cost of $1,000

• Joe takes stock A and Jean takes stock B
• Both sell their stock shares shortly after the divorce:
– Joe’s taxable capital gain = $2,000 ($10,000 - $8,000)
– Jean’s taxable capital gain = $9,000 ($10,000 - $1,000)

• Looks fair to the attorney!
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Sam & Samantha Split Assets

• Sam and Samantha own:
– Stock A – 500 shares, FMV $10,000, cost $1,000, purchased 10 years 

ago
– Stock B – 500 shares, FMV $10,000, cost $1,000, purchased last 

month
• Sam takes stock A and Samantha takes stock B
• Both sell their stock shares shortly after the divorce:
– Sam’s taxable capital gain = $9,000 long term
– Samantha’s taxable capital gain = $9,000 short term

• Looks fair to the attorney!
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Charlie & Charlene Split Assets

• Charlie and Charlene own:
• A home worth $250,000, stock account worth $200,000 and a 

retirement account worth $450,000

• Charlene takes the home and the stock account, total value 
$450,000

• Charlie takes the retirement account, total value $450,000
• Looks fair to the attorney!
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Divorce Tax Planning is Essential

q Child Tax Credit
q Qualifying Child 
q Filing Status
q Custody
q Joint Physical Care
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Divorce Tax Planning is Essential

qExemptions
ü Custodial Parent
ü Noncustodial
ü Tie Breaking Rules
ü Form 8332
ü Divorce Decree should be clear
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Innocent Spouse Issues

q Beware of issues by filing MFJ
üRelief from Joint Liability
v Innocent Spouse relief
v Separation of liability
v Equitable relief

https://www.irs.gov/businesses/small-businesses-self-
employed/three-types-of-relief
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Divorce Tax Planning is Essential

q Innocent Spouse Issues
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Divorce Tax Planning is Essential

q Innocent Spouse Issues – Form 8857
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Divorce Tax Planning is Essential

q Innocent Spouse Issues – Form 8857
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q Injured Spouse Allocation – Form 8379
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q Injured Spouse Allocation – Form 8379

• Refunds on a joint tax return may be applied to 
overdue debts such as

– Past-due child support

– Debts to federal agencies

– State income tax obligations

– State unemployment compensation debts
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Tax Benefits = Big Bucks

ODCCTC/ACTC EIC Childcare

Education Premium 
tax credit HOH
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Custodial vs. Noncustodial Parents
qTwo kinds of custody – legal and 

physical
qPhysical custodial parent

üDivorce decree specifies
üChild lived with most nights during 

the year
qPhysical noncustodial parent

üThe other parent
üChild lived with the least nights 

during the year
qEqual nights, greatest AGI wins
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Custodial vs. Noncustodial Parents
qCounting nights rules

üA “day” of custody is awarded to the parent at whose home the child 
spends the night

üA day of custody is awarded to the parent with whom the child would 
have spent that night if the child spends the night at a “sleepover”

üA day of custody is awarded to the parent with whom the child spent the 
night when not at the parent’s residence (travel)

üThe night of Dec. 31 is awarded to the previous tax year
üThese are the IRS rules, but parents can agree to file returns on a different 

basis – if they can agree!
ü If children stay with noncustodial parent for longer than normal due to 

illness of the custodial parent, the custody does not change due to 
“temporary absence”
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Tax Benefit Allocation – Dependency Not 
Waived

Tax Benefit Custodial Noncustodial

Other dependent credit (ODC) X

Child tax credit/Additional child tax credit (CTC/ACTC) X

Earned income tax credit (EIC) X

Education credits X

Student loan interest deduction X

Child and dependent care credit/dependent care assistance X

Premium tax credit (PTC) X

Head of household filing status (HOH) X
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Noncustodial Parent Rules

qParents are:
üDivorced or separated under a decree
üSeparated under written separation agreement
üLived apart during the last six months of tax year

qChild receives over half the support from both parents
qChild in custody of one or both parents for more than 

half the year
qWritten declaration or similar statement attached to 

return – Form 8332
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Tax Benefit Allocation – Dependency Waived

Tax Benefit Custodial Noncustodial

Other dependent credit (ODC) X

Child tax credit/additional child tax credit (CTC/ACTC) X

Earned income tax credit (EIC) X

Education credits X

Student loan interest deduction X

Child and dependent care credit/dependent care assistance X

Premium tax credit (PTC) X

Head of household filing status (HOH) X



Divorce and the Various Tax Implications

Proving Custody

q The early bird gets the worm... and the early filer gets the 
dependent

q Sad but true – whoever files first can claim the child. The next 
filer will get a reject message from the IRS.

q Then what? Paper file with proof of custody!

v Custodial parent should consider getting an IP PIN for 
themselves and their children
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Proving Custody

q IR-2024-294, November 21, 2024
q Duplicate dependent returns could be the result of identity 

theft or disagreement of who is entitled to claim the 
dependent

q Beginning 2025, IRS will accept e-filed Form 1040 even if 
dependent already claimed on previously filed tax return

q If primary taxpayer on the “second return” includes valid 
üIP PIN
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Case Studies

q Mike and Mary are divorced
q Mary has custody of their young child
q Mary has agreed to release the exemption for the child to  

Mike this year
q Who gets the child tax credit/additional child tax credit?
q Who can file as head of household?
q Who can take the dependent care credit?
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Case Studies

q Bob and Bobbie are divorced
q Bob has custody of their young child
q Bob has agreed to release the exemption for the child 

to Bobbie this year
q Bobbie is right in the sweet spot for EIC, but Bob 

makes too much for EIC
q Who can claim EIC?
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Case Studies

q Peter and Wendy are divorced; Wendy has custody of 
their college-age child but has agreed to release the 
exemption for the child to Peter this year
üPeter has paid $10,000 for the child’s tuition. Who can 

claim the AOTC?
üWendy has paid $10,000 for the child’s tuition. Who can 

claim the AOTC?
üWendy has paid $10,000 for the child’s tuition under a 

court order. Who can 
claim the AOTC?
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Divorce Tax Planning is Essential

q Credits associated with Dependents
v Child Tax Credit
ü Parent Claiming

v Child & Dependent Care Credit
ü Custodial Parent
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Divorce Tax Planning is Essential

q Credits associated with Dependents
v Education Credits
ü Parent Claiming

v Earned Income Credit
ü Custodial Parent
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Divorce Tax Planning is Essential

ØPersonal Residence Issues
üIRC § 121
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Tax Treatment of Marital Home in Divorce

• Even in cases of buying out one spouse

• Basis of property received same as prior to divorce

• Spouse giving up property may have held it as separate property

• Carryover basis rules apply even if liabilities exceed basis 

• Loan to buyout spouse may be acquisition debt for mortgage 
interest purposes
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Home Mortgage & Liabilities

q Home mortgage interest deduction after divorce 
depends on:
üOwnership of home
üUse of home as personal residence
üLiability on mortgage loan
üDivorce or separation instrument orders mortgage 

payments
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Home Mortgage  - Tax Follows Title!

Jane and child remain in house; Jack is ordered to pay mortgage.
1. Jane and Jack are both on the title and the mortgage loan jointly 

obligated
– Half considered alimony; Jane and Jack each deduct 50% mortgage 

interest and 50% real estate taxes

2. Jack holds title; mortgage loan jointly obligated to Jane and Jack
– Half mortgage interest and all real estate taxes considered alimony; each 

spouse deducts 50% interest and Jack deducts 100% of taxes

3. Jack owns house; mortgage loan solely obligated to Jack
– All payments considered alimony; Jack deducts 100% of interest and taxes
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Divorce Tax Planning is Essential

ØQualified Domestic Relations Order {QDRO}
ü401(k) (pensions NOT IRAs)
üNot subject to 10% penalty
üQDRO recipient reports as if plan participant
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Divorce Tax Planning is Essential

q Individual Retirement Accounts
üTrustee to Trustee 
vTransfer incidental to Divorce

üSummers, TC Memo 2017-125
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Divorce Tax Planning is Essential

q Itemizing Deductions if Married Filed Separately 
üIf one spouse itemizes, the other cannot take 

standard deduction
üDoes not apply to Filing status of Head of Household
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Tax Cuts & Jobs Act Overview

q Alimony – No deduction, no income
q Permanently Repeals deduction for Alimony
q Agreements executed in 2019 and beyond
q Agreements modified after 2018 if 

modification states that the TCJA provisions 
apply

q Child support rules unchanged
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Alimony

qPayment received under divorce or separation 
instrument and is not designated as non-
alimony

qPayment is cash, check, money order, etc.
qPayee and payor are not part of the same 

household
qPayee and payor are not filing a joint return
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Alimony

qNone of the payments are required after death 
of the payee

qDoes not include payments for support of the 
payor’s children

qDoes not include payments that change based 
on events contingent to a child 

qDoes not include payments to keep up payor’s 
property even if used by ex-spouse
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Alimony

qCash to recipient
qMedical and health insurance payments
ü Not through employer

qTo maintain property of spouse (not payor)
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Cash or check, not property

Cannot state that it’s not alimony

Not members of same household

Payment ends with death

Not treated as child support

Not disguised property settlement

Must last for at least three years

Alimony Overview
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Not Alimony

Division of the marital estate

Buying the other spouse’s share of home or business

Assets that become community property over time
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Alimony & Child Support

q If taxpayer is behind on payments for 
Alimony & Child Support
üWhen paid, payments are first applies to 

child support
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Filing Status

q Marital Status
üDetermined on the last day of the tax year
üTerminated for tax reasons

q Same-sex marriages – Windsor case
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Filing Status

q Married Filing Jointly

q Married Filing Separately

q Head of Household
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Filing Status
q Married Filing Jointly
üJoint & Individual Liability
üTax laws determine filing status
üInnocent Spouse Issues
üInjured Spouse
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Filing Status

q Married Filing Separately
üIf one spouse itemizes

üTax rates are generally higher
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Filing Status
q Married Filing Separately
üCredits & Deductions are lost
oEarned Income Credit
oChild & Dependent Care Credit
oEducation Credits
oAdoption Credit
oStudent loan interest deduction
oROTH IRA 
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Filing Status
q Head of Household
ØMust meet all requirements
• “Considered unmarried” on the last day of the year;

üFive Tests Must be Meet
• Paid more than half the cost of keeping up a home for the 

year
• A “qualifying person” lived with you in the home for more 

than half the year

q ARP Section 9623
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Determining Filing Status in Divorce Situations
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Determining Filing Status in Divorce Situations

q What are the filing status options in each case?
üBarbie is separated from Ken effective Sept. 1; their dependent 

child lives with her
üDiana is separated from Charles effective June 1; their dependent 

child lives with her
üJack is separated from Jill effective June 1. They have no children, 

but Jack supports his mother and claims her as a dependent.
üJohn is separated from Jane effective June 1. John’s girlfriend, 

Jackie, moves in with John and is supported by him. Jackie has no 
income.
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Name, Address, W-4 Changes, Other

q Change of Name
üNotify SSA – Form SS-5
üE File Issues

q Change of Address
üForm 8822
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Name, Address, W-4 Changes, Other
q Change of Withholding
üComplete New W-4

q Other Issues
üBeneficiary changes and update will
üBank & Brokerage accounts
üTitle on house and related issues
üHealth Insurance
üBudget
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q Qualifying Child under IRC §152(c)
üTests to be a Qualifying Child
üTie Breaking Rules
üDivorced Parents
•Custodial Parent
•Noncustodial Parent

Exemptions
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Exemptions



Divorce and the Various Tax Implications

Exemptions
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Exemptions
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Exemptions
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q Form 886-H-DEP is an IRS chart 
showing the type of proof the IRS can 
request to prove the right to claim the 
child:

Exemptions
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Exemptions
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Exemptions
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Exemptions



Divorce and the Various Tax Implications

Form 8332
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Form 8332
q Written Declaration

üCustodial Parent must use Form 8332 or a similar statement 
v Authors Note
v Using the Actual Form 8332 will be Best

qBurke, TC Summary Opinion 2003-147 
üDenied exemptions to noncustodial due to issues with 

similar statement
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Form 8332
q Written Declaration
üDivorce Decree executed before 1985
üChildren are too old to be Minors today

üDivorce decree effective after 1984 & before 2009
üPost 2008 Divorce Decree or separation agreement
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Form 8332

q Noncustodial Parent May Only Claim Child as 
Dependent with Written Determination:
ü DeMar v. Commissioner, T.C. Memo 2019-91.
ü Skitzki v. Commissioner, T.C. Memo 2019-106.
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Form 8332

q Tax Courts Cases have remarked that a 
noncustodial parent can suffer an undue burden of 
paying child support but by not receiving an 
executed Form 8332 from the custodial spouse, 
noncustodial spouse does not receive the allowable 
dependent exemption provided by the state 
divorce court.
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Allocating Estimates
q Joint Estimated tax payments for the current tax 

year can be claimed by either party
üAttach explanation statement if not MFJ

q If you cannot agree on how to divide 
üRevenue Ruling 76-140

q Regs § 1.6654-2(e)(5)(i)
q Form 2210 Penalty
üTax as if calculated separately
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Extensions

q Even if taxpayers will file jointly, file two separate 
extensions, Form 4868
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Carry-forward & Other
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Carry-forward & Other

q Capital Losses.
q Net Operating Losses.
q Charitable Contributions.
q Investment Interest Expense.
q Suspended Passive Activity Losses.
q Minimum Tax Credit.
q General Business Credits.
q Estimates Paid
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ü Married for 10 Years
 

Social Security
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q Social Security (SS) benefits not divided
q Belongs to one who earned them
q Jane can receive benefits based on Jack’s SS earnings

üIf Jane is at least 62 and not remarried
üWas married to Jack for at least 10 years
üJack is collecting SS or is at least 62 and eligible to collect SS
üIf Jack is not yet collecting SS, Jane must wait for two years after 

the divorce 
before collecting

 

Social Security
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q IRS holds both spouses responsible
q Marital settlement agreement may:

üSplit the taxes due and each spouse is responsible for their 
share

üOne spouse may pay it all
üIf one fails to pay, the paying spouse takes other to civil 

court; not an IRS issue

 

Back Taxes Due
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q Establish when clients begin to live apart
q Agree on who is claiming the child(ren) and under what 

circumstances
q Prepare Form 8332 as appropriate
q Plan for proper transfer of title for vehicles, real estate, bank 

accounts, 
credit cards, business assets, stocks, insurances, etc.

q Send certified mail to cards/lenders removing ex-spouse 
(better yet, cancel old cards)

q Change beneficiaries and passwords
q Update contacts for schools and medical care
q Change withholdings

Divorce Client Checklist
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Opinions expressed by A.J. Reynolds are solely A.J. Reynolds' own and do not 
necessarily express the views or opinions of TaxAct Professional. 

TaxAct is not responsible for, and expressly disclaims all liability and damages, 
of any kind arising out of use, reference to, or reliance on any third-party 
information contained on this site.

Disclaimers:
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